Editor's Note: Reconsideration denied by order dated February 27, 1998

R GHARD C S NBANK

| BLA 94-844, 95-260, 95-708 Deci ded Gctober 20, 1997

Appeal s fromdeci sions of the Alaska Sate fice, Bureau of Land
Managenent, denying a request for an exenption fromrental fees, declaring
mni ng cl ai 8 abandoned, and denying a request for a refund of rental fees

pai d.

AA-28922 et al.

Afirned.

1.

Mning Qains: Rental or dai mMiintenance Fees:
General |y

Uhder 43 CF.R 8 3833.1-7(g) (1993) and 43 CF.R §
3833.1-6(d), a mning clai nant may obtai n an exenption
fromthe paynent of the rental fees or nai ntenance fees
for mning clains and sites | ocated on National Park
Systemlands if (1) he has received a decl aration of
taking or a notice of intent to take fromthe Nati onal
Park Service or has otherw se been fornal |y deni ed
access to his mining clains or sites on National Park
Service lands by the Lhited Sates, and (2) he tinely
provi des proof of those conditions for exenption. The
BLM properly requires clainants who apply for the
exenption to denonstrate that they have actual |y sought
access to their clains and that such access has

fornal |y been deni ed.

Mning dQains: Determnation of Validity--Mning
Qains: Fan of (perations--National Park Service:
Land: General | y--National Park Service: Land: Mning

Athough a final determnation that a claamis invalid
for lack of discovery can be nade only after a contest
proceedi ng, the nere location of a cla mdoes not
presunptively nake it valid, and an agency operating
under a nandate to mini mze surface di sturbance nay
properly require a mning clainant to affirnatively
establ i sh the discovery of a val uabl e mneral deposit
bef ore al | ow ng operations to proceed.
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3. Mning dains: Assessnent Vdrk

Assessnent work has nothing to do wth locating or

hol di ng a cl ai mbefore discovery, but it has been
characterized as a condition subsequent|y prescribed by
ongress, to be perforned in order to preserve the

excl usive right to the possession of a valid mneral

| and | ocation upon whi ch di scovery had been nade.

4, Mning dains: Assessnent Vrk--National Park Service:
Land: General | y--National Park Service: Land: Mning

An exenption frommning cla mnai ntenance and rent al
fees for unpatented mning clains |ocated in the
National Park Systemon the ground of denial of access
at a mninumnust be supported by a show ng that access
actual |y was sought, and that it was fornmal |y deni ed.

5. Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

Wiere a mning clainant fails to qualify for an
exenption fromthe rental or mai ntenance fee

requi renent, failure to pay fees in accordance wth the
statutes and regul ati ons concl usi vel y constitutes an
abandonnent or forfeiture of the claim

APPEARANCES R chard C  Saai nbank, pro se.
(PN QN BY ADM N STRATI VE JUDE PR G2

R chard C Saai nbank has appeal ed fromtwo decisions 1/ of the A aska
Sate Gfice, Bureau of Land Managenent (BLN), denying requests for
exenption frompaynent of rental and nai ntenance fees for clains |ocated in
Denali National Park, and for refunds of fees paid. Events occurred as
follows. n August 30, 1993, under protest, Swnai nbank submitted paynent of
$5,000 in rental fees for 25 clains 2/ for the 1992 and 1993 assessnent
years. The rental fees were required by the Departnent of Interior and

1/ Aduplicate of Appellant's Notice of Appeal /Satenent of Reasons dated
Sept. 10, 1995, was erroneously docketed as I BLA 95-708, and is di sm ssed.
2/ Rental fees were paid for the followng clains: AA28931 and AA 28932
(N M#13 and #14); AA-28934 through AA-28940 (N M#16 through #22); AA
28942 through AA-28948 (N M#24 though #30); AA 28961 and AA-28962 (N M#43
and #44); AA 28973 through AA-28976 (N M#55 through #58); and AA 28979

t hrough AA-28981 (N M#61 t hrough #63).
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Rel at ed Agenci es Appropriations Act for Hscal Year 1993 (the
Appropriations Act), Pub. L. No. 102-381, 106 Sat. 1378-79 (1992). n
August 31, 1993, pursuant to 43 CF.R 8§ 3833.1-7(g) (1993), he filed a
request for exenption of 124 NMclains that were not otherw se identifi ed.
h Septenber 29, 1993, BLMissued a notice providing Appellant 30 days in
which to submt "a certified statenent whi ch specifically identifies the
clains by serial nunber and cla mnane, al ong wth acceptabl e evidence to
show t hat access has been deni ed. "

In his response to BLMs request for additional infornation filed on

Cct ober 27, 1993, Appellant included a quitclai mdeed that identified 130
instead of 124 NMmning clains; 3/ a June 11, 1982, letter fromthe
A aska Regional Orector, National Park Service (NPS), denying approval of
his plan of operations and stating that the denial would constitute a
reason for not performng assessnent work; and other docunents and
correspondence. The June 1982 letter stated that Appellant's plan to
conduct bul | dozer trenching as annual assessnent work was "an unaccept abl e
nethod at the present tine * * *. [We cannot approve a plan of operations
as required under 36 GFR 9.9(a) that woul d include significant trenching."

In addition, Saai nbank submtted correspondence that purported to docunent
t el ephone conversations wth NPS confirmng that a Notice of Intent to Hold
the clains would not result ina mning claimcontest, as well as a copy of
a Notice of Intent to Hold for 1993.

The BLM forwarded Appel l ant' s submission to NPS for its view of
whet her the criteria for exenption set forthin 43 CF. R § 3833.1-7(Q)
(1993) had been net. In a nenorandumto BLMdated March 19, 1994, the NPS
Regional Drector noted that "[s]ince the 1985 approved proposed pl an of
operations for sanpling, claimant Saai nbank has not submtted a proposed
pl an of operations for any other operational or mining purpose.” Referring
to other letters fromNPS submtted by Saai nbank, the nenorandum st at ed:

They do not constitute a denial of the ability to operate on his
clains such as mght be indicated by a declaration of taking, or

3/ The 130 clains for which Appel | ant sought the exenption, which included
the 25 identified in n.1, are AA 28922 through AA 28950 (N M#4 t hrough
#32); AA 28956 t hrough AA-28991 (N M#38 through #73); AA 28997 through AA
29003 (N M#79 through #385); AA 29007 through AA-29022 (N M#39 t hrough
#103, including NM#92A); AA 29028 t hrough AA 29031 (N M#109 t hrough
#112); and AA-29038 through AA-29075 (N M#119 through #156). Wiile the
serial nunbers and clai mnane nunbers are as set forth in the decisions on
appeal , the clains are naned NMand NI1.M clains, but for conveni ence, we
wll refer toall of themas the N Mgroup.
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a denial by the NPS of a conpl ete plan of operations for reasons
that mght be determned to constitute a taking of property
conpensabl e under the Gonstitution. As of this date, the
claimant has not submtted any such proposed pl an of operations;
therefore, the NPS has not denied himthe ability to so operate.

Quoting the NPS nenorandum BLMissued its Decision on July 28, 1994,
inwhich it concluded that Appellant had failed to showthat the clains
qgualified for the exenption and decl ared 105 of those mining clains
abandoned and void for failure to pay rental in the anount of $100 per
claam Wth respect to Appellant's request for refund of rental fees paid
under protest for the 1992 and 1993 assessnent years for the remai ning 25
clains, BLMreferred to 43 CF. R § 3833.0-5(Vv)(2) (1994), which states
that rental fees are not refundabl e unl ess the mning claimis determned
to have been null and void as of the date the fees were paid. Swai nbank's
appeal fromthis rental fee decision was docketed as | BLA 94- 844.

Appel lant's Notice of Appeal / Satenent of Reasons (SOR was dated Sept enber
19, 1994, and received by BLMon Septenber 26, 1994. A Suppl enental SR
dat ed Septentber 10, 1995, was filed wth this Board on Septenber 21, 1995.

h August 25, 1994, Saai nbank pai d the clai mnai ntenance fees for the
25 clai ns described above under protest. The nai ntenance fees are required
by section 10101(d) of the Qmi bus Budget Reconciliation Act of 1993, 30
USC 8§ 28f(d) (1994). O August 30, 1994, he filed a petition seeking
exenpt i on frompaynent of nai ntenance fees for the 25 clains for which fees
had been paid, as well as those decl ared abandoned and void for failure to
pay claimrental fees by the July 1994 Decision. n February 3, 1995, in a
Deci si on that acknow edged recei pt and consi deration of Appellant's
additional information, BLMdeni ed his request for an exenption fromclai m
nai nt enance fees, and denied his request for a refund of the nai ntenance
fees paid, based on the sane reasoni ng and anal ysis supporting the July
1994 Decision. Swnainbank's appeal fromthis nmai nt enance fee Deci si on was
docketed as | BLA 95-260. Swai nbank's SCR was dated February 20, 1995, and
recei ved by BLMon February 23, 1995. Appellant's cover letter al so
contained relevant information. The SORs in both appeals are virtually
i denti cal .

At Appellant’'s request, we consolidate both appeal s for consideration
because they invol ve the sane clains and rai se the sane i ssue of the
eligibility of clains wthin a National Park for an exenption fromthe fees
in question. See Appellant's Feb. 20, 1995, letter.

The BLM's 1994 Decision referred to the Appropriations Act, a
provi sion of which requires that each clainant "pay a claimrental fee of
$100 to the Secretary of the Interior or his designee on or before August
31, 1993, for each unpatented mning claim mll site or tunnel site to
hol d such clai mfor the assessnent year ending at noon on Septenber 1,
1993." The Appropriations Act al so contained an identical provision
establishing rental fees for the assessnent year ending at noon on
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Septenter 1, 1994, requiring paynent of an additional $100 rental fee on or
before August 31, 1993. 106 Sat. 1378-79. The nai nt enance fee

| egi slation upon which BLMs 1995 Deci sion was based al so requires an
annual paynent of $100 per claimfrom1994 to 1998. 30 US C § 28f(a)
(1994).

In Ahtna, Inc., 139 IBLA 89, 92 (1997), we noted that the
Appropriations Act created only one exception to its requirenents, the
snal | mner exenption, available to claimants hol ding 10 or fewer mning
clains, mll sites, or tunnel sites on Federal |ands who neet all the
conditions set forthin 43 CF R 8§ 3833.1-6(a) (1993). The nai nt enance
fee legislation |ikew se provides an exenption only for small mners, 30
USC 8 28f(d) (1994), which obviously was not availabl e to Saai nbank
because he hel d nore than 10 clains on Federal lands. Despite the
statutory limtation on exceptions to the rental fee requirenent, BLMs
regul ati ons have provided other exenptions fromthe rental and nai nt enance
fees, including one for clains in National Park Systemlands where the
cl ai mant had been deni ed access to performassessnent work. 43 CF.R 8§
3833.1-7(e), (g) (1993) (rental fee exenption); 43 CF. R § 3833.1-6(d)
(rmai nt enance fee exenption).

The BLMprovided the followng justification for the additional
exenptions in the preanble to its rental fee regulations: "[Ouring debate
on the Senate floor on the Act, it was stated and not di sputed that
cl ai mants who cannot performassessnent work because of |egal inpedi nents
shoul d not have to pay a fee. This statenent nay be taken as evi dence of
congressional intent on this issue.” 58 Fed. Reg. 38193 (July 15, 1993).

[1] Wth respect toclains ina National Park, 43 CF. R § 3833.1-
7(g) (1993) provided as fol | ons:

[Under the follow ng circunstances, an exenption may be obtai ned
fromthe paynent of the rental fee for mning clains and sites
| ocat ed upon National Park Systeml ands:

(1) The claimant has received a declaration of taking or a
notice of intent to take fromthe National Park Service pursuant
to sections 6 and 7 of the Act of Septenber 28, 1976, as anended
(16 US C 1905, 1906) or the Act of Decenber 2, 1980, as anended
(16 US C 3192); or the clai nant has otherw se been deni ed
access by the Lhited Sates to his/her mning clains or sites on
National Park Service |ands.

(2) The claimant shall provide proof of the above conditions
for exenption, filed as a certified statenent, by August 31,
1993, wth the proper BLMoffi ce.

(Ephasi s added.) The conditions for exenption fromclai mnai ntenance fees
for clains ina National Park under 43 CF. R § 3833.1-6(d) are
substantially the sane. As will appear bel ow the enphasi zed | anguage is
at the heart of Appellant's argunent on appeal .
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Inthe Preanble to its final rental fee regul ations, BLMprovided the
foll ow ng expl anation for the requirenent:

Deni al of access neans that BLM in consultation wth NPS
has determned as reasonabl e the clainant's assertion that he has
been denied the ability to operate on his clains. This would
i nclude situations where the NPS has pernanent|y deni ed
authorization to the claimant to exercise rights to the mning
claam Qoncerning the forns of exenption proofs that woul d be
accept abl e, these woul d i ncl ude copi es of declarations of
takings, or N°S letters that state the denial of access, or any
other judicial or admnistrative order. A declaration by the
claimant alone wll not be acceptable. Wien a clai mhol der has
been deni ed access to his/her mning clains by the N°S the claim
hol der is not required to obtain a defernent of assessnent work
fromBLMpursuant to 43 GFR part 3852 in order to be exenpt from
the rental fee requirenent.

58 Fed. Reg. 38195 (July 15, 1993). The references to "declarations of
takings," "letters,” or other "order" suggest that an exenption woul d be
recogni zed only when a clai rant submts a docunent show ng that he had
fornal |y been deni ed access to a particular claim

Appel lant's argunent in both appeals is essentially the sane: he
contends that the N°Sw |l not approve a plan of operations until it
determnes the validity of a claim citing the published renarks by Senator
Murkowski in hearings in Alaska. Mning Activities in Lhits of the
National Park Service in Alaska: Hearing before the Subconm on Public
Lands, National Parks and Forests of the Senate Comm on Energy and Natural
Resour ces, 102d Gong., 1st Sess. (1993). He states that the NPS does not
consider his clains to be valid, citing a Septenber 30, 1991, M neral
Report that concludes that there has been no di scovery of a val uabl e
mneral deposit on the clains and reconmends that a contest be initiated.
Uhder these circunstances, he contends that "NPS * * * could not have
approved a plan" and that "application for a Pan of (peration[s] fromthe
NPS for any significant work is a futile exercise.”

Ve note that a claimant nust submt a plan of operations approved in
accordance wth 36 CF.R 8 9.3(a) and (b) as a prerequisite to issuance of
an access permt. The NP'Sregulation at 36 CF. R § 9.9(a) states that no
operations shal |l be conducted w thout an approved pl an of operations, and
that all operations shall conformto the approved plan. Appellant supports
his argunent by citing the followng NPS regul ation that provides in part:

No access permts wll be granted solely for the purpose of
performng assessnent work in these units except where clai nant
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establ i shes the I egal necessity for such permit in order to
performwork necessary to take the claimto patent, and has filed
and had approved a plan of operations as provi ded by these

regul ati ons.

36 CF.R 89.7(b)(2); see also 36 CF.R § 9.3.

In response to a simlar argunent in Ahtna, supra, at 94, we noted
that NPS rejected Ahtna' s proposed pl an of operations as i nconpl et e because
the | ocation of the clai mboundaries had not been established, but
specifically authorized access to Ahtna' s clains by fixed-wng aircraft to
conduct surveys on foot to locate existing claimcorners and di scovery
points. Ve found no reason to believe that Ahtna coul d not have obtai ned
the sane authorization for the remaining clains for which NPS al so required
finalization of |ocation.

Because we found in Ahtna that the clai nant had access to its clains,
we did not reach the i ssue of whether the NPS regul ation itsel f "otherw se
* * * denied access by the Lhited Sates to * * * mining clains or sites on
National Park Service |ands" within the neaning of 43 CF. R § 3833.1-7(0Q)
(1993) or 43 CF.R 8 3833.1-6(d). nits face, 36 CF.R 8§ 9.7 appears to
precl ude approval of any plan for performng assessnent work, even for a
valid claim except where perfornmance of the work is necessary to take the
claimto patent, see 30 US C 8§ 29 (1994). According to Appellant, this
constitutes a "legal inpedinent” to the perfornmance of assessnent work as
contenpl ated in the Senate floor debate that BLMtook as "evi dence of
congressional intent." See 58 Fed. Reg. 38193 (July 15, 1993).

The cited NPS regul ation inpl enents the Mning in the Parks Act, 16
US C 88 1901-1907 (1994), a provision of which reads:

[AllIl mning operations in areas of the National Park System
shoul d be conducted so as to prevent or mnimze damage to the
envi ronnent and ot her resource val ues, and, in certain areas of
the National Park System surface di sturbance frommneral
devel opnent shoul d be tenporarily hal ted whil e Gongress
determnes whether or not to acquire any valid mneral rights
whi ch may exi st in such areas.

16 USC 8§ 1901(b) (1994). Ininplenenting this legislation, the NPS
determined that "little or no discretionis vested wth the Secretary to

al l ow addi ti onal surface disturbance, except as expressly authorized by the
Act." 42 Fed. Reg. 4836 (Jan. 26, 1977).

To accept Saai nbank' s construction of the NPS regul ations as per se
constituting a "legal inpedinent” to the perfornance of assessnent work in
t he absence of an application by each clainmant woul d be to create a general
exenption for virtually every claamin a National Park, wthout regard to
whet her the individual clainants have any desire or intention to perform
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the assessnent work. See 36 CF.R 8 9.7(b)(2). Such a broad construction
of the NPS regul ations woul d perpetuate the specul ative hol ding of clains
and thwart a principal purpose of the rental fee legislation, "to elinmnate
stale or worthl ess clains as encunbrances on public land. " See Kunkes v.
Lhited Sates, 78 F. 3d 1549, 1552 (Fed. dr. 1996). dearly, when BLM
promul gated regul ations inplenenting the rental fee legislation, a blanket
exenption for clains in National Parks was not contenpl ated nor intended.

The issue in these appeals is whether a claimant can be eligible for
the exenption on the basis of the denial of access wthout actually seeking
access. The regul ations recogni ze that clai nrants who have not sought
access to their clains have not encountered an i npedi nent. Thus, BLM
properly requires clainants who apply for the exenption under 43 CF.R 8§
3833.1-7(g) (1993) or 43 CF. R 8§ 3833.1-6(d) to demonstrate that they have
actual | y sought access and that such access has formal |y been denied. Such
a construction is consistent wth the decision in Lhited Sates v. \Vodl er,
859 F.2d 638 (9th dr. 1988), where the court held that the hol der of a
mning claimin a National Park who has not attenpted to apply for a pernmt
or submt a mining plan cannot assert a takings clai mbased on a denial of
access.

[2] Ve recognize that a final determnation that a claimis invalid
for lack of discovery can be nade only after a contest proceeding. See
Lhited Sates v. Oleary, 63 Interior Dec. 341 (1956). V¢ al so recogni ze,
however, that the nere location of a clai mdoes not presunptively nake it
valid and that an agency operating under a nandate to mni mze surface
di sturbance nmay properly require the mning clainant to affirnatively
establish the existence of a valid existing right, i.e., a discovery of a
val uabl e mneral deposit, before allow ng operations to proceed. See,
e.d., Southern bah Wlderness A liance, 125 IBLA 175, 188-89, 100 Interior
Dec. 15, 22-23 (1993); Doyle Gape, 79 IBLA 204, 207 (1984); Havl ah G oup,
60 | BLA 349, 361, 88 Interior Dec. 1113, 1121 (1981), appeal di sm ssed
W thout prejudice, Havlah Goup v. Wtt, dv. No. 82-1018 (D Idaho Nov.
16, 1982).

[3] Furthernore, not every operation that a mining clai nant nay
propose qual i fies as assessnent work, 4/ so that the question of whether
the

4/ "Assessnent work" is atermfor the requirenent that "not |ess than
$100 worth of |abor shall be perforned or inprovenents nade each year™ on
each claim 30 USC § 28 (1994). See Lhion Q| . of Gilifornia v.
Snth, 249 US 337, 349-50 (1919). Athough a mning cla nant who renai ns
i n continuous, exclusive occupancy and diligently works towards naki ng a

di scovery is protected i n possession of his claim such activity does not
necessarily constitute the perfornmance of assessment work. Id.
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NPS policy has resulted in an inpedi nent to the performance of assessnent
work for a particular clainant can be determned only on a case-by-case
basis. An agency operating under a nandate to minimze surface disturbance
may properly require a mning clainant to affirnatively establish the

di scovery of a val uabl e mneral deposit before all ow ng an approved pl an of
operations to proceed. Such a determination obviously is relevant to

whet her the denial of access would result in an inpedinent to the
perfornance of assessnment work. As the Gourt observed in Lhion QI . of
Gilifornia v. Smth, 249 US 337, 350 (1919):

"[ Al ssessnent work" had nothing to do wth locating or holding a
claimbefore discovery. nh the contrary[,] it was the condition
subsequent [1y] prescribed by Gongress to be perforned in order to
preserve the exclusive right to the possession of a valid mneral
I and | ocation upon whi ch di scovery had been nade.

As noted, the March 17, 1992, Mneral Report suggests that the NM
clains are not supported by a discovery, as shown by the recommendati on of
a mning contest. Appellant appears to concede the | ack of discovery in
argui ng that he woul d be seeki hg access sol ely to conduct assessnent work
and further arguing that NPSis required to deny access after the date of

the Mneral Report. Insofar as official action on a permt application is
predicated on the approval of a plan of operations, Appellant states that
no plan was submtted for approval because until "in 1991 (?)," 5/ N°S was

enj oi ned agai nst approving plans in Denali National Park. (SCR at 2.) He
contends that wth the corrpl etion of the 1992 M neral Féport NPS "coul d

not have approved a pl an. | d. Snai nbank concl udes t hat appl ication for
a A an of Cperatlon[s] fromthe NPS for any significant work is a futile
exercise." 1d. Appellant therefore did not submt a plan after the

initial submssion in 1982.

[4] Appellant's ultimate conclusion, that he is relieved of actually
seeki ng access to conduct an activity that woul d qualify as assessnent work
because denial woul d have been inevitabl e, msses the very essence and
poi nt of the regul ati ons when a fornal request for access culmnates in a
deci sion denying the request, it results in a witten response to the
permt application or plan of operations that states the specific grounds
and authority therefor; it is the official decision that provides the basis
for official action on a requested exenption. Accordingly, we hold that an
exenption fromthe cla mnai ntenance and rental fees for unpatented m ni ng
clains located in the National Park Systemon the ground of denial of

5/ Appellant's Feb. 20, 1995, cover letter states the period of the
injunction as July 1985 to January 1992. The di screpancy does not af f ect
our deci sion nor our anal ysis.
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access at a mninumnust be supported by a show ng that access actual |y was
sought, and that it was formally denied. In this case, Appellant has
admtted that he did not seek access and thus he cannot show that he was
"deni ed access by the Lhited Sates” wthin the neaning of 43 CF.R 8§
3833.1-7(g) (1993) or 43 CF.R 8§ 3833.1-6(d) (1996). Accordingly, we hold
that BLMproperly deni ed Appel lant's requests for exenption fromthe claim
rental fee and cla mnai ntenance fee requirenents. To hol d ot herw se woul d
be to establish a bl anket exenption fromrental fees for all clains in
National Parks, which woul d be inconsistent wth NPS surface nanagenent
responsi bilities and the Appropriations Act's inperative to elimnate stale
or worthless clains.

[5] Were amning clainant fails to qualify for an exenption from
the rental or naintenance fee requirenent, failure to pay fees in
accordance wth the statutes and regul ati ons concl usi vel y constitutes an
abandonnent or forfeiture of the claam 30 USC 8§ 28 (1994); Pub. L.
No. 102-381, 106 Sat. 1378-79 (1992); see Harlow Gorp., 135 | BLA 382
(1996); Lee H and Gldie E Rce, 128 1BLA 137, 141 (1994). Even where
ext enuat | ng ci rcunst ances are asserted the Departnent is wthout authority
to excuse | ack of conpliance wth the rental fee requi renent of the
Appropriations Act, to extend the tine for conpliance, or to afford any
relief fromthe statutory consequences. Mchael Neneth, 138 | BLA 238, 241
(1997). Because Appel lant submtted rental fees for only 25 of the 130
clains, BLMproperly decl ared the other 105 cl ai n8 abandoned and voi d.

Appel lant' s request for a refund of the fees paid for 25 clai ns woul d
have pertinence only if we had reversed BLMs denial of an exenption for
those clains. Because the clains were not exenpt, collection of the fees
was proper. |In denying Appellant's request for a refund, BLMreferred to
43 CF.R 8§ 3833.0-5(v)(2) (1993), which provided that rental fees are not
returnabl e unl ess the mning claimor site has been determned, as of the
date the fees were paid, to be null and void ab initio, or abandoned and
void by operation of law Because Appellant's clains were not deened to be
null and void ab initio or abandoned and void at the tine the fees were
paid, the request for a refund is properly denied. See Rchard A
Magovi ch, 133 |1 BLA 114 (1995).

V¢ now turn to consider Appellant's 1995 appeal fromBLMs Deci sion
denyi ng an exenption fromthe cla mnai ntenance fees required by 30 US C
§ 28f(d) (1994). Because we have ruled that 105 of Appellant's 130 cl ai ns
properly were decl ared abandoned and void as a result of failure to pay
rental fees by August 31, 1993, the scope of the second appeal is narrowed
tothe 25 clains for which rental fees were paid. As noted above, the
conditions for exenption fromcla mnai ntenance fees for clains in a
National Park under 43 CF. R 8§ 3833.1-6(d) are substantially the sane as
wth respect to claimrental fees. Appellant has offered no additional
reason why his clains shoul d be exenpt fromthe nai ntenance fees and relies
on the sane argunents that he offered in support of his request for
exenption from

141 | BLA 46

WAW Ver si on



| BLA 94-844, etc.

the rental fees. Thus, we nust affirmBLMs denial of exenption fromthe
nai nt enance fees for the sane reasons we affirned the denial of the
exenption fromthe rental fees, and accordingly, the denial of Appellant's
second refund request nust |ikew se be affirned.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decisions
appeal ed fromare af firned.

T Britt Price
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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